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¢ Closed Session Procedures—General
< Practices in violation _
« after-the-fact addition of reason for closed s®ssi

4 Closed Session Procedures —Written Statement
< Practices in violation
 failure to prepare written statement before closing
meeting

4 Exceptions Permitting Closed Sessions —
<& Business Relocation, 810-508(a)(4)
e purpose and application of exception, generally
e approval of legislation, outside exception
e land use or financing matter that might generate
future proposals from businesses, outside
exception

¢ Exceptions Permitting Closed Sessions —
<& Marketing of Public Securities, §10-508(a)(6)
» discussion of legislation on size of taxing digtric
outside exception

* Topic headings correspond to those in the Opinions I ndex (2010 edition) at
http://www.oag.state.md.us/opengov/openmeetings/appf.pdf

July 25, 2013

Re: Board of Finance of Baltimore City
(Stephen Janis and Melissa Roeder (Fox45)
and Luke Broadwater (The Baltimore Sun), Complaisa

We have considered the complaint of Stephen J&flabssa Roeder
and Luke Broadwater (“Complainants”) that the Board Finance of
Baltimore City (“Finance Board”) violated the Op#feetings Act (“the
Act”) by excluding them from its May 20, 2013 megtiand by failing to
follow the procedures set forth in the Act for clmsthe meeting. In the
closed session, the Finance Board considered whitlgrant its approval
for the introduction of legislation to authorizeethinancing of a real estate
ge\l/_elopment project through the City’'s Tax IncremEmancing (“TIF”)

olicy.

~We conclude that the Finance Board violated thelActlosing the
meeting to the public before making the disclosueggiired by the Act and
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by discussing matters that did not fall within th@tutory provisions, or

“exceptions,” that the Finance Board had initiatlyed as authority for

excluding the public. We also conclude that nbtoalthe discussion fell

within the exception that the Finance Board latesesied as a basis for
excluding the public. From the information prowid® us, we find that the

public was entitled to observe at least part ofRlr@nce Board's May 20

n|1ee_ting_ and to be apprised, in advance, of thenem#@oard’s reasons for
closing it.

Background
A. The Finance Board

The Finance Board was established by the Baltin@itg Charter
(“Charter”) to “advise the Department [of Financajd exercise those
powers and perform those duties provided by la@harter Art. VII, § 19.
The Finance Board consists of five members—the Wahe Comptroller,
and three others—and must designate a clerk top“lseaccounts and a
record of its proceedingslfd., 8 20(a), (c). The Mayor serves as the
Finance Board's Presidentld. When the Mayor is absent, the Vice-
President “shall exercise the powers of the BoaesiBent.” Id., § 20 (b).

As an entity created by the Charter, the Financar@ds a “public
body” subject to the Open Meetings AcBeeState Government Article
(“SG”) § 10-502(h) (2) (iii).

B. The City’s procedure for the approval of TIF jacs, and the
Finance Board's role in it

The allegations necessitate a general understandinghe TIF
financing method authorized by Art. 1l, 8 62 of théy Charter and the
role the Finance Board plays in the City's legisktapproval of the
issuance of TIF bonds. “In general,” the Finan@af8's Tax Increment
Financing Policy (January 23, 2012) explains,

TIF Bonds are special obligations of the City sedur
by the incremental increase in property taxes tiegufrom
the proposed improvement. The City utilizes thisamcing
option by designating within its borders a TIF didt The
base property valuation (assessable base) is gtablished
and certified, and the property taxes from thaessable base
continue to be collected and used for general gowental
purposes. As the assessed valuation within thériatis
Increases, the taxes derived from the increasadhtrah (tax
increment) pay debt service on the bonds usedrd fuF
project costs within the district. When the TIFbtes repaid,
the district is dissolved and the taxes collectenint the
increased assessed valuation flow directly to the/sC
general fund.
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Policy, p. 3. Logistically, the tax incrementpaid into a special
fund. The TIF bonds are to be “payable from antliged by” that fund,
and may also be paid by other means, including oastlithat might be
established by an agreement with the developer. IArg8 62(a). In the
event that the TIF project does not result in dérgax base for the district
and thus does not generate a tax increase sutficigray the debt service,
the City “in most cases” will require that the bsnbe secured by a tax
levied In the district to make up the shortfall. 0 iccommodate that
gossibility, the City creates a special tax distfar the project. Policy, p.

The Policy establishes a four-step process forRihance Board’s
approval of a TIF project. The first step, in whitie Finance Board does
not play a role, consists of the development ofpla® and proposal by the
appropriate City coordinating agency, such as thkiBore Development
Corporation (“BDC”) or Department of Housing and r@munity
Development, for presentation to the Finance Boattle second step.

In the second stelp, the proposed TIF is preseiatetie Finance
Board for its “conceptual approval,” for the purpasf “confirm[ing] that
the proposed TIF will be consistent with the Citg@licies regarding TIFs
early in the process before significant City effoaire expended preparing
legislation and moving forward.” Policy, p. 7. TRelicy states, “[a]s the
City’'s financial advisor, the Board of Finance ésponsible for approvin
all TIF proposals prior to consideration by theyGouncil or Board o
Estimates.” Policy, p. 3. The Policy spells out seven criteria for the
approval of a TIF proposal. Those criteria in€udhether theJoroject
“[a]dvances the City’s strategic land use, econotezelopment and public
improvement goals,” whether it “[i]s not feasiblenda would not be
completed (within a reasonable time frame) withthe proposed TIF
assistance (‘but for’ test) and assistance is éichtb the amount required to
make the project feasible,” whether it “[s]atisfieconomic and risk
requirements,” and whether it “[w]ill create pogditax revenues to the
City, taking into consideration the costs of Putsldnvices to be provided .

. . and the tax increment revenues that will belireg to pay the bonds.”
Policy, p. 1. Under the Policy, the Finance Boaederves the right, at its
sole discretion, to amend or waive certain provisiin these guidelines,
when it is determined to be in the best intereshefCity.”

The step two submissions must contain informat@sponsive to
13 topics. Policy, pp. 8-11. Amonﬂ other thinthg coordinating agency
must describe the project site, both in terms ef elisting uses and the
Proposed uses, required governmental approvals pammhits, intended
inancial arrangements, consistency with the City*gconomic

! According to the Policy, “TIF debt is consideteylthe rating agencies as debt
of the City, and included in the calculation of t@#ty’'s tax supported debt

burden.” Policy, p. 4. The Finance Board issuedRolicy in part “to ensure that
TIF projects, when added to other tax supported, d#ib not negatively impact

the City’s general debt ratings.” Policy, pp. 2, 4.
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development and public improvement objectives,’device to establish
“why the project would not occur ‘but for’ the THending,” and “public
purpose benefit.” Policy, pp. 9-10. The Policates that the need for
Information may vary according to the project.

In the third step, the “proposed Iegislative pagkareating the TIF
(and related special taxing district” and updatestloe application are
presented to the Finance Board “for approval.” Toerdinating City
agency is then to schedule and obtain approval fiteenCity’s Board of
Estimates and City Council “as required.” Poligy,7. The legislative
package generally consists of: (1) an ordinancg thesignates the
development district, (2) an ordinance that credkes special fund for
receipt of the tax increment; and (3) an “enablindinance” that specifies
the maximum principal amount of the bonds to baadsand that describes
the project and the pledge of the tax incrementh#special fund. The
enabling ordinance further may authorize the FigaBoard “by resolution
to specify and prescribe” a number of terms asHinance Board “deems
appropriate to effect the financing or refinancimg’a TIF project.

The fourth step occurs after the enactment ofdpislative package.
That step comprises the submission, for apﬁrovahbyFinance Board, of
the documents authorizing the issuance of the Bib. The submissions
are to include financial projections, including description of the risks
associated with the project and how those risksmatigated.” Policy, p. 7.
If so authorized bK the enabling ordinance, theakte Board may
prescribe terms such as the principal amount,@steate, and terms of sale
and issuance of the bonds, and “the provisions development
agreement to be executed by the Mayor and City €ibahBaltimore and
any person in connection with the issuance of s.” Art. Il, § 62

(d), (e), ().

The Finance Board’s Policy thus gives the Finddoard an integral
role in the legislative process by which the Citgherizes the issuance of
TIF bonds and then in the determination of how, andvhat terms, those
bonds are to be marketed.

C. The May 20, 2013 meeting — facts and allegation

A quorum of the members of the Finance Board nmetMay 20,
2013. The Finance Board’s Clerk also attendedthénMayor’s absence,
the vice-president presided. According to the Roga Board's draft
minutes of the open part of the meeting, the membedressed several
matters before turning to an item described as $ittam Legislation for the
Harbor Point Tax Increment Financing.” The drafinutes give this
account of the way in which the meeting was closed:

[The Clerk], in accordance with Md. Code, State
Government, 8§ 10-508(a) (4) and (14) requestedBierd
consider a motion for a closed door session toudsdhe
approval of legislation for the Harbor Point Taxciement
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Financing. The Board approved the closed sessiothe
motion of Mr. Black, seconded by Mr. SilversteinMr.
Broadwater objected to the closing of the meetinghe
meeting was closed to the public. Ms. Roeder, Mnis and
a cameraman then entered the conference room gectexb
to the closin? of the meeting. [The Clerk] exp&nthat if
the Board of Finance approves the submission of Tilre
legislation to the City Council, the public will ¥ full public
access to information during the City Council’s b
hearing process. A “Written Statement for Closinigleeting
under the Open Meetings Act” is attached hereta”. .

According to the Finance Board, the written steat to which the
draft minutes refer was “executed” after the megtihe written statement
bears the Clerk’s signature on the line providedtfe signature of the
presiding officer. The City states that the Cle&kl “made the statement on
the record although he neglected to fill out a tentform.”

The written statement is not consistent with theftdninutes. SG 8
10-508(a) (14), the exception cited in the drafnubeés as a basis for
closing the meeting, pertains to the contents bidaor proposal and other
matters related to a competitive procurement. l@mwiritten statement, the
Finance Board instead claimed SG § 10-508(a)(6)¢lwpermits a public
body to close a meeting to “consider the markebhgublic securities.”
The Finance Board cited SG 8§ 10-508(a)(4) both gintbat exception
permits a public body to close a meeting “to coessa matter that concerns
the proposal for a business or industrial orgampato locate, expand, or
remain in the State.”

~ The written statement provides the followingommhation under the
heading on the form for “reasons for closing amud® to be discussed”:

(4,6) For the consideration of the conceptual apgrof the
Harbor Point Tax Increment financing including Egtion
prior to introduction to the City Council authong (1) an
amendment to the Harbor Point Development Distr(2},
creation of the Harbor Point Special Taxinc[:; Distdad levy
of a special tax, and (3) issuance of special abbg bonds.

(4, 6) The discussion included issues relatinghoissuance
of tax increment debt securities and the expansiod

relocation of Exelon and other businesses withiftifBare

City.

It thus appears that the meeting involved bothstheond step of the TIF
rocess—conceptual approval—and the third step—ajygroval of the
egislative package.

The Finance Board’s response describes the tapstissed this
way. “Representatives of the Baltimore Developm@airporation and
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Municap, Inc., public finance consultants, presentmancial data and

projections relating to the proposed project.. . The financial feasibility

study and preliminary financial projections disagat the meeting contain
sensitive financial data . . . .” The response alates that the Clerk cited
exception (a) (14) in error and that exception (@) was the applicable
exception.

The Finance Board provided us with the sealed tesaf its closed
sessiorf. The closed minutes confirm the Finance Boardssldsure that it
discussed conceptual matters relating to the fingnof the project and
also approved the introduction of the three bikeded to implement the
financing. The Clerk introduced the proposed lagjiesn, gave the history
of the ordinance that had established the develapdistrict that would be
altered by one of the bills, explained BDC’s apilowsf the TIF project
application, referred to the financial projectioaad other application
documents provided by BDC, and summarized the awmatigat had been
made to the development site plan since it wasdash presented to the
Finance Board. The infrastructure needs of theeasid project phases were
explained, and questions were asked about varissisngtions contained
in BDC’s analysis. The meeting was attended byfkae Board members
and staff and BDC staff and consultants. Fromdfa#t minutes, it does
not appear that any members of the general puldre wermitted to attend.

Shortly after the meeting had adjourned, the Fipamoard’s
counsel sent to Complainants Broadwater and Janesraail in which she
stated that the meeting had been closed under &xeena)(4) and (6).
The e-mail did not contain any other information.

The Complainants allege that they were impropergluded from
the closed session. Complainants Janis and Roeliiege that the
relationship of exceptions (a) (4) and (6) to thatter at hand was
“tangential at best,” that the Finance Board closieel session without
issuing a written statement, that the Finance Beatcussions involved
tax and land use policy, issues that should haes lliscussed in an open
meeting, and that the meeting was closed to mendjdiee press, but not
to others. Complainant Broadwater alleges thaeptions (a) (4) and (6)
would only apply if they interpreted overly broadliie alleges that Exelon
was the business being “relocated” and that it* ady committed to
building a new regional headquarters in Harbor £bin

D. glanglF legislation introduced in the City Couran June 3,

The TIF legislative package—Council Bills Nos. 332, 0233, and
0234—was introduced in the City Council on Jun€@®@3. On June 18,

2 The Act entitles us to review sealed minutes perti to a complaint, but we are
to keep the contents confidential. SG 8§ 10-502(3J@)i). We refer only
generically to the topics described in sealed neswt
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the bills’ sponsor, Baltimore Development Corparat{(“BDC"), submitted
to the Council a memorandum and various documentsupport of the
legislation. Already pending in the Council, aatng to BDC, was Bill
No. 13-0195, a land use hill proposed to estabbsHPlanned Unit
Development (“PUD”) that would “authorize the owrdrthe property to
develop the site as an approximately 3,020,000 reefo@mt mixed-use
neighborhood.”

BDC’s memorandum summarizes each bill in the J8imackage.
Bill No. 13-0232 would enlarge the development riistcreated in 2010
“to include additional properties,” “change certpiarcel references due to
a subdivision action,” and “repeal and clarify egrtprovisions related to
state obligations.” Bill No. 13-0233 would establia special tax district to
guarantee the City’s ability to repay the holdefsTt- bonds if the tax
Increment were insufficient to meet the debt seran the TIF bonds.

Bill No. 13-0234, the bond ordinance, would ‘fautze the City,
on terms to be approved by the Board of Financéssioe [TIF] bonds, In
an amount not to exceed $125,000,000 for the perpafs financing
necessary and critical infrastructure improvemeatsl costs of bond
issuance” related to the ﬁroject, pledge the gatied tax increment and
special tax revenues to the repayment of the Tikdbpand authorize the
Finance Board to specify the terms of the TIF bawliance, sale, and
payment. Section 9 of the bill authorizes the FaeaBoard to “prescribe or
approve by resolution . . . the rate or rates tdragst the Bonds are to bear
or the method for determining the same, provided the rate or rates of
interest shall not exceed a maximum of 7%.” Bill.N8-0234. In a June 4,
2013 memorandum on that bill, the Finance BoarderlCstated to the
President and Members of the City Council: “The Bloaf Finance has
considered and approved the [TIF] Bond request” &apgproved the
submission of this legislation to the President ameimbers of the City
Council of Baltimore.”

Among the documents submitted to the City Couweite the “TIF
financial model prepared for the Board of Financa,*Fiscal Impact
Analysis,” and a “Harbor Point Total Project Casbvk” described as the
City’s financial consultant’'s “analysis 91‘ the déweer return on its equity
investment, both with and without TIF:"The TIF financial model bears a
date of May 17, 2013. Its cover page bears vari@assumptions,”
including “Developer Held Bonds.” The BDC memorandaxplains: “The
Bonds are anticipated to be issued initially disetd the Developer as a
private placement issuance and will be remarketedpublic bond
purchasers once significant components of the Erbgve been completed

® Complainant Janis provided us with these documehisrtly after BDC
submitted them to the City Council. The FinanceaiBourges us to disregard
them as “not material to the decision before thenpliance Board] relating to
conduct of the May 20, 2013 meeting of the BoardFofance.” We do not
disregard them; they clearly bear on the Financards role in the legislative
process for the TIF bills at issue here.



9 Official Opinions of the Compliance Board5 (2013) 22

and Tax Increment Revenues have been received.'weAsinderstand it,
the “market” planned for the TIF bonds is the deper of the project.
Discussion

The complaints raise three separate questions: ther the
Finance Board closed the May 20 meeting to theipulaccordance with
the procedures mandated by the Act; (2) whethedibaussion fell within
the exceptions claimed by the Finance Board befarlwsed the meeting;
and (3) whether the discussion would have fallethiwithe exception the
Finance Board later stated that it had intendexdaion.

A. Whether the Finance Board closed the meetingccordance
with the  procedures mandated by the Act

The Act requires a public body’s presiding offite perform two
tasks before the public body meets in closed sesskirst, the presiding
officer “shall conduct a recorded vote on the cigsof the session.” SG §
10-508(d) (2) (). The draft minutes reflect thhe presiding officer
performed that task.

Second, the presiding officer “shall make a wntsatement,” or
“closing statement,” that states the “reason fawsiclg the meetingh,”
including a citation of the applicable statutoryception and a list of the
topics to be discussed. SG 10-508(d)(§2%(ii‘). Fimaince Board concedes
that no written statement was prepared before litged session and thus
concedes that it violated the section.

That is where our discussion might have stoppsdally, when a
public body acknowledges a violation and undertakesaddress the
problem, we have little to discuss. Here, howevee, Finance Board’s
response suggests that it believes that its osalatiures met the objectives
of the Act and that the violation was only one ofri. The response
asserts that the Clerk’s oral announcement “subatiyncomplied with the
material requirements of Section 10-508 of the "Aascribes to the Clerk
the “neglect” to make the written statement, déssi the violation as
“technical,” and suggests that its post-meetinguasse of a written
statement “ensure[d]” that the Finance Board's cahdf business was
“transparent also to members of the public who wrable to attend its
meetings.” In fact, neither the oral statemenbueted in the draft minutes
nor thepost hocwritten statement establishes substantial compdiamith
the Act. Because these assertions do not assuteuthe Finance Board
fully understands how and why to comply with theritien statement”
requirement of the Act, we elaborate.

The Act requires the presiding officer to “makeiatten statement”
that specifies both the “reasons for closing” amel topics discussed. SG §
10-508(d)(2)(i)). As might be inferred from thectathat the General
Assembly assigned to the presiding officer the dotynake the written
statement, the performance of that duty is not aenfermality. A
properly-completed written statement serves to jptofeach member of
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the public body, before voting, to consider whettingr reason is sufficient
to depart from the Act’'s norm of oBenness.” OA/ICB Opinions46, 48
(2004). 1t “helps members of the public who widl barred from the closed
session to understand that this exception to thecipte of openness is
well-grounded.” It serves as an accountabilityl,tibecause it enables the
public to compare the pre-meeting disclosures witte minutes
summarizing the actual conduct of the meeting dmeteby to assess
whether the discussion stayed within the exceptitias the public body
had claimed. ©MCB Opinions48. And, in the event that a complaint is
filed, it tells us that the members of the publadi considered the legality
of closing the meeting and gives us their reasdheatime for doing so. An
after-the-fact justification for closing a meetirsgnot a good substitute for
that information.

The public body's reasons for excluding the puldihould be
apparent from the written statement itseffee, e.g 4 OMCB Opinions49
(stating that the fact that the reason for closingy be apparent upon
reflection is no excuse for omitting it”). Some@n) a valid reason for
closing a meeting can be discerned from the tomcudsed, as when a
public body closes a meeting under SG § 10-508(&)(#liscuss discipline
matters respecting individual employees. In thossumstances, we have
not found a public body in violation for merely titg the “topic.” See,
e.g, 4 OMCB Opinionsl88, 196 (2005). Either way, the reason must be
articulated.  Here, the draft minutes show oligttthe Clerk cited two
exceptions and stated that the meeting would bsedldo discuss “the
aﬁproval of legislation for the Harbor Point Taxciement Financing.”
That description provides no information about tRmance Board’s
reasons for precluding the public from observing thiscussion. Indeed,
nothing before us shows that the members actualigidered, before the?/
voted on the motion to close, why they were depﬁrf'rom the norm o
openness. The Finance Board thus did not subsligntomply with the
statutory requirement that it articulate its reasfon excluding the public.

As noted above, the Act requires the presidingceffto make the
written statement. SG 8§ 10-508(d)(2). We deem bguirement to have
been met when the presiding officer, at the timéhefvote, either prepares
the statement or ratifies a pre-prepared statememtill accurate; either
way, the presidingh officer will go into the clossdssion with a precise
understanding of the topics that the members msguds there. ©MCB
Opinions226, 227 (2011). The public body, not its steffanswerable for
compliance with the Act. See7 OMCB Opinionsat 227 (“Neither the
presiding officer’s dut?/ to make the closing stat¢@mnor the members’
duty to confine their closed-session discussionheolisted topics may be
delegated to staff.”). Under the Act, the respaifigifor making the final
written statement did not lie with the Clerk, wiernot a member of the
Finance Board.

~ We encourage the Finance Boauat to view the written-statement
requirement as a merely “technical” duty to be perfed by its Clerk
alone. Properly used, the written statement cdin peevent violations and
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shield the public body from the suspicion thatitssed sessions are illegal.
When, as here, the Finance Board’s Policy makespipsoval of legislation

part of the legislative process, and the discussigalves information that

will be publicly presented to the City Council aetnext step, the public
might fairly question the need for secrecy. The @atitles the public to a
written statement that provides the answer.

B. Whether the discussion fell within the exceptiolaimed by the
Finance Board before it closed the meeting

When a public body is performing a function subjecthe Act, the
discussion in the closed session must fall withi: $cope of the exception
and topics that the presiding officer has citedtanclosing statementSee
SG § 10-508(b), (d) (restricting discussions tosthavithin a statutory
exception; conditioning the closed session on dsaies of the topics and
claimed statutory authority).

The Finance Board asserts generally that exae/3® 8§ 10-508ﬁa)
(4), the “business location” or “relocation” except that it claimed orally,
applied to its “discussion of the tax incremengfiging, which concerns a
subsidy directly related to the proposal for busses to locate in the
Harbor Point site.”

In 2011, we issued an opinion in which we revievadof the
matters in which we had addressed the businessatela exception. We
noted that we had never stated that the exceptionld shield decisions
and deliberations on pending legislation from publiew.” We
nevertheless expressed concern that our opiniodsbbean construed to
allow substantial closed-meeting deliberations egidlation. 70OMCB
Opinions 148, 162 (2011). We therefore reiterated the gsgpand limits
of the exception. As relevant here, we explained:

We begin with the principle that the Court of Apfse
has stated variously as part of the “touchstone’heart” of
the Act: “It is . . . the deliberative and decisioraking
process in its entirety which must be conductedheetings
open to the public since every step of the procestiding
the final decision itself, constitutes the consadien or
transaction of public business.” . .J. P. Delphey Limited
Partnership v. Mayor and City of FredericB96 Md. 180,
200, 913 A.2d 28 (2006) . ... The Court . . iterated . ..
that “one purpose of the government in the Opentivige
Act was to prevent at nonpublic meetings the clystdion
of secret decisions to a point just short of censalo
acceptance.”

* The Finance Board states that the oral citatioexoception (a) (14) was “in
error,” and the exception in fact bears no appamation to the topics mentioned
in the sealed minutes.
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As the Court explained iDelphey however, the Act
contains exceptions. So, we look also to the pwpis/the
business relocation] exception, which we must coest
strictly and in favor of open meetings. 810-508. qo 1
OMCB Opinionsat 29, we referred to the Legislature’s
“understanding that some businesses might be edtérom
making proposals about relocation, expansion, @nten of
an existing facility if all such discussions wengea to public
view.” In 2 OMCB Opinionsat 82, we stated that the
exception would apply “[ll]f the overall discussiconcerned
a business’s possible relocation to a site in Hydke under
circumstances in which the business insisted oméesl for
confidentiality.” We have thus interpreted the extaen to
address the business’s interest in protectingwts wlentity
and information. We have also extended the excepto
matters that could not have been “practically and
discussed outside of the context of the specifisirimss
proposal,” 60MCB Opinionsat 194, and to the applicability
of an existing law in a discussion “tied to” theposal.

Here, the formulation of the County’'s policy on
ermissible uses in the 1,100-acre Industrial Risttid not
all into the category of confidential informatideelonging to
the business that had made the proposal]. Evesuch
egislation could be deemed to embody private mfxion (a
proposition we doubt), we note that [the businesglf did
not appear to seek secrecy concerning its interestocating
to the County. . . .

* % %

We shall therefore draw the line for the “businesdscation”

exception in the same place we have drawn it fdrerot
exceptions and consistently with the principles feeth by

the Court of Appeals: when a discussion strays heyibe

specific proposal and into even the preliminarygetaof a
“legislative response,” the public body must cortdtiat

discussion in an open meeting.

7 OMCB Opinionsat 162-65 (edited).

Accordingly, we will look to whether the Finan8mard’'s overall
discussion concerned a business’s possible retocdt the site under
circumstances in which the business insisted oméeel for confidentiality
in order to protect the business’s own identity amfbrmation. Next,
assuming that the exception applied to some mattees will look to
whether the discussion of other matters could Hmeen severed from the
business location matters and discussed publidhe then look to whether
the discussion had traveled beyond a specific maipi locate or relocate
and into the preliminary stages of a legislativepnse.
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With respect to the proposing business’s neeadaorfidentiality to
protect its own identity and information, the draftnutes show that the
Finance Board closed the meeting to consider a lojgees proposal,
offered by BDC, that the Finance Board approve Tdgislation for a
project that had already been the subject of ls®dlegislation and a prior
TIF ordinance. There has been no suggestiortlibadeveloper wished to
keep its own identity and intentions for the prapesecret, or that that
information was secret. If the Finance Boardscdssions about financial
projections or the slides that were shown wouldehdigclosed confidential
Information about the developer’s prospective tésiamdentities and
information, the Board might have properly excluded public from that
part of the discussion. In fact, the Finance Hoadentified one of the
prospective tenants in the closing statement itedsafter the meeting, and
Complainant Broadwater points out that the entitgisntity had already
been made public. In any event, from the infororagprovided to us, it
does not appear that the Finance Board consid gals made by
businesses whose identities and information wergiaential. It does
a%r)ear that the Finance Board heard informationvilaa already public or
did not belong to the developer, such as the histdrthe project and
proposed change in the size of the tax distriatesitme Finance Board and
City Council had last considered the matter. Wl fthat the business
relocation exception did not apply to the entirecdssion. We are unable
to determine whether it applied to any of the désoon.

As for whether some matters could have been sdvBom any
confidential matters and discussed publicly, thaftdminutes reflect that
the meeting included discussions about the histfrythe project, the
characteristics of the site, the changes that lesth bnade in the master
plan for the site, and approval of the proposedslagon. While the
Finance Board has asserted generally that the statidche meeting fell
within the business relocation exception, it has explained why it could
not have discussed these particular matters pybhcid we are addressing
these complaints without the benefit of a writtéatement that would have
reflected the members’ reasons, at the time, folueling the public from
those discussions. The submissions do not sug@stﬂese matters were
so inextricably bound to any topics that might hda#len within the
business location exception as to have fallen withat exception.

With respect to whether the discussion constittibe early stages of
a legislative response, the Finance Board statat ‘ihhe City’'s Tax
Increment Financing Policy requires presentatiothef proposed TIF and
related legislative package to the Board of Finatweensure that the
request complies with its policies before legislatis introduced to the
City Council.” The City has thus assigned to theaRce Board a role in
the legislative process, which, for this proje@gdiprogressed to the point
where the Finance Board was meeting to consideapfzoval of three
bills. One of the bills, the change in the develept district, proposed to
amend earlier legislation, and all of the bills v@éntroduced within three
weeks of the May 20 meeting. We conclude that fhublic body’'s
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deliberations on the proposed legislation had @eggd welltpast proposals
to locate in the City and fell within the broaderegtion of a legislative
response.

In sum, we must construe the business reloca&taeption strictly.
We do not construe it broadly to apply every timpraperty owner, Its
developer, or a coordinating agency seeks legislat enable a land use or
financing that might in turn generate proposalsmiroew businesses.
Further, we have not, and still do not, construe éRkception to extend to
steps in the legislative process. Even when tkeemion applies, it
extends to other topics only when those topicssarentertwined with the
information of the proposing business that theyncanbe discussed
separately. Here, the draft minutes, especialig i@ conjunction with the
City’s broad dissemination of the same informatsmon thereafter, show
that the members considered matters that did np¢aapto implicate the
exception.

To comply with the Act, the Finance Board shaadidiress, in detail,
whether each topic it will discuss falls within &tsitory exception, and,
even if so, whether there is a reason to excludetiblic. Before voting to
close a meeting under the business relocation é&wcepthe members
should analyze whose proposal they are addressimgge information they
seek to address, and whether that informationtisallg confidential. Then
its presiding officer should make, or ratify, a tten statement. In doing
so, the presiding officer should aim for the bagal we stated in ©MCB
Opinions46, 49 (2004): “Someone reading the written stat@nought to
have the answer to two questions: what are [the lmeesh planning to talk
about (‘topics to be discussed’), and why should tbpic be discussed in
closed session (‘the reason for closing the megtinduring the closed
session, the presiding officer and members shoutdiree the discussion to
the topics stated on the written statement andoesrdhe meeting if they
need to stray from those topics or the need fofidentiality dissipates.

C. Whether the discussion fell within the “publiecarities
marketing” exception claimed by the Finance Boartera it
closed the meeting

The Finance Board’s counsel informed Complainaidsis and
Broadwater soon after the meeting that the “meetiras closed today
pursuant to [SG] Section 10-508(a)(4) . . . andtiSe 10-508(a)(6) to
consider the marketing of public securities.” Bb@ement thus substituted
exception (a)(6) for exception (a)(14), the exaampton which the Finance
Board had relied in voting to exclude the public.

The Finance Board violated the Act to the exthat it discussed the
marketing of public securities in a closed sessigiiout first voting to
close the meeting on the basis of that excepti@hvéthout disclosing the
exception, the topic and the reasons for confidétyti That leaves the
guestion of whether the meeting could have beesedaunder the public
securities marketing exception. The City contemidist the “financial
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feasibility study and preliminary financial projemis discussed at the
meeting contain sensitive financial data whichmdde public at this time,
could adversely impact the marketability of theyGitfuture bond issues
for the Harbor Point project.”

We are unable to assess the City’s contention tthat“sensitive
financial data” might “adversely affect the markeligy” of the TIF bonds.
We note that the May 20 meeting occurred at stey the TIF approval
process—a step at which the City had yet to adoptenabling ordinance
to authorize the issuance of any TIF bonds to bketed. It also appears
from non-confidential documents submitted to ug tha proposed initial
market is the developer, which itself would hole thonds. We cannot
determine whether that market would be adverselpacted by the
disclosure of information about the developer’s qwaject. We are thus
unable to determine whether the financial mattéssussed by the Finance
Board would have fallen within the securities mairig exception had the
Finance Board properly cited it.

Even so, the securities marketing exception wowdhave applied
to everything the members discussed in the clogsdian on May 20.
While the draft minutes show that the Finance Bowarms provided
financial projections and engaged in some discassianarketing matters,
the group also discussed other topics, such agyesao the site map, the
characteristics of the site and project, and thestion of whether to
approve the legislation.

In sum, we find that the Finance Board violatedAlse by discussing
in closed session matters to which none of thel @teeptions would have
applied. We cannot determine whether the secsiritiarketing exception
would have applied to any part of the closed sessio

Conclusion

We find that the Finance Board violated the Act ddgsing the
meeting to the public before making the disclosussgiired by the Act.
We also find that the Finance Board violated the B\cdiscussing matters
that fell neither within the statutory exceptiorsatt the Finance Board
initially announced as the authority for excludithg public nor within the
exception that it cited after the meeting. We emage the Finance Board’s
stated endeavor to make the necessary discloslbest any future
meetings it finds necessary to close.

Open Meetings Compliance Board

Elizabeth L. Nilson, Esquire
Courtney J. McKeldin



